We also believe that adoption of the Secretary's Interpretation of section
104(d)(2) could undercut the incentive for maximum compliance efforts by mine
operators. Under the Secretary's Interpretation, if a "similar violation"
under section 104(d)(2) results in the issuance of a withdrawal order at the
beginning of a regular inspection (which can last for three months), the
incentive to avoid further violations may be lessened because section
104(d)(2)'s sanctions have already been triggered. Thus, there is no
possibility that the operator can remove itself from the operation of
section 104(d)(2) until after the completion of the following regular
inspection. In contrast, applying the plain words of section 104(d)(2),
an operator has an immediate incentive to avoid future "similar" violations:
the operator knows that continued avoidance of similar violations will
remove it from the possible sanctions of section 104(d)(2) as soon as the
mine has been inspected in its entirety through any combination of regular
and spot Inspections.

We are not persuaded by the Secretary's argument that extending the
construction consistently given to section 104(c)(2) of the Coal Act to the
identical language of section 104(d) (2) of the Mine Act will result In insur-
mountable problems of enforcement and proof. The Secretary asserts that MSHA
will be unduly burdened if, in order to sustain a section 104(d)(2) order, it
is required to establish that it has not inspected a mine in its entirety,
rather than simply showing that a clean regular inspection has not been
completed, The burden complained of is in part caused by the fact that mines,
or portions thereof, may be inspected at different times, in different
sequences, by different MSHA inspectors. According to the Secretary, unless
an inspector is permitted to refer to the simple benchmark of whether a
complete clean regular inspection has occurred since the issuance of a prior
section 104(d) order, the enforcement purpose behind section 104(d)<2) will
be seriously frustrated by "complicated and time consuming problems of
record keeping and proof." Sec. Brief at 16.

We have difficulty reconciling' the result sought by the Secretary with
the statutory requirements. Administrative convenience cannot be a basis for
determining statutory rights. Section 104(d)(2) authorizes the issuance of
withdrawal orders "until such time as an inspection of such mine discloses no
similar violations." The burden of establishing the validity of such an order,
necessarily including proof that an intervening clean inspection has not
occurred, appropriately rests with the Secretary. It is not necessary to
view this burden, as the Secretary asserts, as requiring proof of a negative.
Rather, the Secretary must only demonstrate that when his inspector Issued
_the contested order, portions of the mine remained to be inspected. We do
not believe that this burden requires the Secretary to depend on evidence'
unavailable to him in order to establish his case. In order to carry out
his statutory duties properly, the Secretary maintains records of all
inspections conducted in a mine and the extent of those inspections. The
contention that the Secretary or his representative cannot determine the
areas of a mine that have been inspected in any given period, or the areas
that remain to be inspected in a future period, gives us great concern.
The very same record keeping, which the Secretary claims to be burdensome,
is necessary in order to support the claim that a "regular" clean inspection
has not occurred. If the Secretary's record keeping system is not presently
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